
CHAPTER 33-16-02.1
STANDARDS OF QUALITY FOR WATERS OF THE STATE
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33-16-02.1-01. Authority. These rules are promulgated pursuant to North
Dakota Century Code chapters 61-28 and 23-33; specifically, sections 61-28-04
and 23-33-05, respectively.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-02. Purpose.

1. The purposes of this chapter are to establish a system for classifying
waters of the state; provide standards of water quality for waters of the
state; and protect existing and potential beneficial uses of waters of the
state.

2. The state and public policy is to maintain or improve, or both, the
quality of the waters of the state and to maintain and protect existing
uses. Classifications and standards are established for the protection
of public health and environmental resources and for the enjoyment of
these waters, to ensure the propagation and well-being of resident fish,
wildlife, and all biota associated or dependent upon these waters, and
to safeguard social, economical, and industrial development. Waters
not being put to use shall be protected for all reasonable uses for
which these waters are suitable. All known and reasonable methods to
control and prevent pollution of the waters of this state are required,
including improvement in quality of these waters, when feasible.

a. The "quality of the waters" shall be the quality of record existing
at the time the first standards were established in 1967, or later
records if these indicate an improved quality. Waters with existing
quality that is higher than established standards will be maintained
at the higher quality unless affirmatively demonstrated, after

1



full satisfaction of the intergovernmental coordination and public
participation provisions of the continuing planning process, that a
change in quality is necessary to accommodate important social
or economic development in the area in which the waters are
located. In allowing the lowering of existing quality, the department
shall assure that existing uses are fully protected and that the
highest statutory and regulatory requirements for all point sources
and cost-effective and reasonable best management practices for
nonpoint sources are achieved.

b. Waters of the state having unique or high quality characteristics that
may constitute an outstanding state resource shall be maintained
and protected.

c. Any public or private project or development which constitutes
a source of pollution shall provide the best degree of treatment
as designated by the department in the North Dakota pollutant
discharge elimination system. If review of data and public input
indicates any detrimental water quality changes, appropriate
actions will be taken by the department following procedures
approved by the environmental protection agency. (North Dakota
Antidegradation Implementation Procedure, Appendix IV.)

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04, 61-28-05
Law Implemented: NDCC 23-33, 61-28-04

33-16-02.1-03. Applicability. Nothing in this chapter may be construed to
limit or interfere with the jurisdiction, duties, or authorities of other North Dakota
state agencies.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-04. Definitions. The terms used in this chapter have the same
meaning as in North Dakota Century Code chapter 61-28, except:

1. "Acute standard" means the one-hour average concentration does not
exceed the listed concentration more than once every three years on
the average.

2. "Best management practices" are methods, measures, or procedures
selected by the department to control nonpoint source pollution. Best
management practices include, but are not limited to, structural and
nonstructural measures and operation and maintenance procedures.
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3. "Chronic standard" means the four-day average concentration does not
exceed the listed concentration more than once every three years on
the average.

4. "Consecutive thirty-day average" is the average of samples taken
during anyconsecutive thirty-day period. It is not a requirement for
thirty consecutive daily samples.

5. "Department" means the North Dakota state department of health.

6. A standard defined as "dissolved" means the total quantity of a given
material present in a filtered water sample, regardless of the form or
nature of its occurrence.

7. "Pollution" means such contamination, or other alteration of the
physical, chemical, or biological properties, of any waters of the
state, including change in temperature, taste, color, turbidity, or odor.
Pollution includes discharge of any liquid, gaseous, solid, radioactive,
or other substance into any waters of the state that will or is likely
to create a nuisance or render such waters harmful, detrimental, or
injurious to public health, safety, or welfare; domestic, commercial,
industrial, agricultural, recreational, or other legitimate beneficial uses;
or livestock, wild animals, birds, fish, or other aquatic biota.

8. "Site-specific standards" mean water quality criteria developed to reflect
local environmental conditions to protect the uses of a specific water
body.

9. A standard defined as "total" means the entire quantity of a given
material present in an unfiltered water sample regardless of the form or
nature of its occurrence. This includes both dissolved and suspended
forms of a substance, including the entire amount of the substance
present as a constituent of the particulate material. Total recoverable
is the quantity of a given material in an unfiltered aqueous sample
following digestion by refluxing with hot dilute mineral acid.

10. "Water usage". The best usage for the waters shall be those uses
determined to be the most consistent with present and potential uses
in accordance with the economic and social development of the area.
Present principal best uses are those defined in subdivisions a, b, c,
and d. These are not to be construed to be the only possible usages.

a. Municipal and domestic water. Waters suitable for use as a source
of water supply for drinking and culinary purposes after treatment
to a level approved by the department.

b. Recreation, fishing, and wildlife. Waters suitable for the
propagation or support of fish and other aquatic biota, waters that
will not adversely affect wildlife in the area, and waters suitable
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for boating and swimming. Natural high turbidities in some waters
and physical characteristics of banks and streambeds of many
streams are factors that limit their value for bathing. Low flows or
natural physical and chemical conditions in some waters may limit
their value for fish propagation or aquatic biota.

c. Agricultural uses. Waters suitable for irrigation, stock watering,
and other agricultural uses, but not suitable for use as a source
of domestic supply for the farm unless satisfactory treatment is
provided.

d. Industrial water. Waters suitable for industrial purposes, including
food processing, after treatment. Treatment may include that
necessary for prevention of boiler scale and corrosion.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04, 61-28-05
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-05. Variances. Upon written application by the responsible
discharger, the department finds that by reason of substantial and widespread
economic and social impacts the strict enforcement of state water quality criteria
is not feasible, the department can permit a variance to the water quality standard
for the affected segment. The department can set conditions and time limitations
with the intent that progress toward improvements in water quality will be made.
This can include interim criteria which must be reviewed at least once every
three years. A variance will be granted only after fulfillment of public participation
requirements and environmental protection agency approval. A variance will not
preclude an existing use.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04, 61-28-05
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-06. Severability. The rules contained in this chapter are
severable. If any rules, or part thereof, or the application of such rules to any
person or circumstance are declared invalid, that invalidity does not affect the
validity of any remaining portion of this chapter.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-07. Classification of waters of the state. General.
Classification of waters of the state shall be used to maintain and protect the
present and future beneficial uses of these waters. Classification of waters of
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the state shall be made or changed whenever new or additional data warrant the
classification or a change of an existing classification.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-08. General water quality standards.

1. Narrative standards.

a. The following minimum conditions are applicable to all waters of the
state except for class II ground waters. All waters of the state shall
be:

(1) Free from substances attributable to municipal, industrial, or
other discharges or agricultural practices that will cause the
formation of putrescent or otherwise objectionable sludge
deposits.

(2) Free from floating debris, oil, scum, and other floating
materials attributable to municipal, industrial, or other
discharges or agricultural practices in sufficient amounts to
be unsightly or deleterious.

(3) Free from materials attributable to municipal, industrial, or
other discharges or agricultural practices producing color,
odor, or other conditions to such a degree as to create a
nuisance or render any undesirable taste to fish flesh or, in
any way, make fish inedible.

(4) Free from substances attributable to municipal, industrial, or
other discharges or agricultural practices in concentrations
or combinations which are toxic or harmful to humans,
animals, plants, or resident aquatic biota. For surface water,
this standard will be enforced in part through appropriate
whole effluent toxicity requirements in North Dakota pollutant
discharge elimination system permits.

(5) Free from oil or grease residue attributable to wastewater,
which causes a visible film or sheen upon the waters or any
discoloration of the surface of adjoining shoreline or causes a
sludge or emulsion to be deposited beneath the surface of the
water or upon the adjoining shorelines or prevents classified
uses of such waters.

b. There shall be no materials such as garbage, rubbish, offal, trash,
cans, bottles, drums, or any unwanted or discarded material
disposed of into the waters of the state.
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c. There shall be no disposal of livestock or domestic animals in
waters of the state.

d. The department shall propose and submit to the state engineer
the minimum streamflows of major rivers in the state necessary
to protect the public health and welfare. The department’s
determination shall address the present and prospective future
use of the rivers for public water supplies, propagation of fish and
aquatic life and wildlife, recreational purposes, and agricultural,
industrial, and other legitimate uses.

e. No discharge of pollutants, which alone or in combination with other
substances, shall:

(1) Cause a public health hazard or injury to environmental
resources;

(2) Impair existing or reasonable beneficial uses of the receiving
waters; or

(3) Directly or indirectly cause concentrations of pollutants to
exceed applicable standards of the receiving waters.

f. If the department determines that site-specific criteria are
necessary and appropriate for the protection of designated uses,
procedures described in the environmental protection agency’s
Water Quality Standards Handbook 1994 or other defensible
methods may be utilized to determine maximum limits. Where
natural chemical, physical, and biological characteristics result in
exceedences of the limits set forth in this section, the department
may derive site-specific criteria based on the natural background
level or condition. All available information shall be examined,
and all possible sources of a contaminant will be identified in
determining the naturally occurring concentration. All site-specific
criteria shall be noticed for public comment and subjected to other
applicable public participation requirements prior to being adopted.

2. Narrative biological goal.

a. Goal. The biological condition of surface waters shall be similar to
that of sites or water bodies determined by the department to be
regional reference sites.

b. Definitions.

(1) "Assemblage" means an association of aquatic organisms
of similar taxonomic classification living in the same area.
Examples of assemblages include fish, macroinvertebrates,
algae, and vascular plants.
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(2) "Aquatic organism" means any plant or animal which lives at
least part of its life cycle in water.

(3) "Biological condition" means the taxonomic composition,
richness, and functional organization of an assemblage of
aquatic organisms at a site or within a water body.

(4) "Functional organization" means the number of species
or abundance of organisms within an assemblage which
perform the same or similar ecological functions.

(5) "Metric" means an expression of biological community
composition, richness, or function which displays a
predictable, measurable change in value along a gradient of
pollution or other anthropogenic disturbance.

(6) "Regional reference sites" are sites or water bodies which are
determined by the department to be representative of sites or
water bodies of similar type (e.g., hydrology and ecoregion)
and are least impaired with respect to habitat, water quality,
watershed land use, and riparian and biological condition.

(7) "Richness" means the absolute number of taxa in an
assemblage at a site or within a water body.

(8) "Taxonomic composition" means the identity and abundance
of species or taxonomic groupings within an assemblage at a
site or within a water body.

c. Implementation. The intent of the state in adopting a narrative
biological goal is solely to provide an additional assessment
method that can be used to identify impaired surface waters.
Regulatory or enforcement actions based solely on a narrative
biological goal, such as the development and enforcement of
North Dakota pollutant discharge elimination system permit
limits, are not authorized. However, adequate and representative
biological assessment information may be used in combination
with other information to assist in determining whether designated
uses are attained and to assist in determining whether new
or revised chemical-specific permit limitations may be needed.
Implementation will be based on the comparison of current
biological conditions at a particular site to the biological conditions
deemed attainable based on regional reference sites. In
implementing a narrative biological goal, biological condition may
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be expressed through an index composed of multiple metrics or
through appropriate statistical procedures.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28

33-16-02.1-09. Surface water classifications, mixing zones, and
numeric standards.

1. Classifications. Procedures for the classifications of streams and
lakes of the state shall follow this subsection. Classifications of streams
and lakes are listed in appendix I and appendix II, respectively.

a. Class I streams. The quality of the waters in this class shall be
suitable for the propagation or protection, or both, of resident fish
species and other aquatic biota and for swimming, boating, and
other water recreation. The quality of the waters shall be suitable
for irrigation, stock watering, and wildlife without injurious effects.
After treatment consisting of coagulation, settling, filtration, and
chlorination, or equivalent treatment processes, the water quality
shall meet the bacteriological, physical, and chemical requirements
of the department for municipal or domestic use.

b. Class IA streams. The quality of the waters in this class shall be
the same as the quality of class I streams, except that treatment
for municipal use may also require softening to meet the drinking
water requirements of the department.

c. Class II streams. The quality of the waters in this class shall
be the same as the quality of class I streams, except that
additional treatment may be required to meet the drinking water
requirements of the department. Streams in this classification
may be intermittent in nature which would make these waters of
limited value for beneficial uses such as municipal water, fish life,
or irrigation.

d. Class III streams. The quality of the waters in this class shall be
suitable for agricultural and industrial uses such as stock watering,
irrigation, washing, and cooling. These streams have low average
flows and, generally, prolonged periods of no flow. They are of
limited seasonal value for immersion recreation, fish life, and
aquatic biota. The quality of these waters must be maintained to
protect recreation, fish, and aquatic biota.

e. Wetlands. These water bodies are to be considered waters of the
state and will be protected under section 33-16-02-08.
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f. Lakes. The type of fishery a lake may be capable of supporting
is based on the lake’s geophysical characteristics. However, the
capability of the lake to support a fishery may be affected by
seasonal variations or other natural occurrences which may alter
the lake characteristics.

Class Characteristics

1 Cold water fishery. Waters capable of supporting
growth of salmonid fishes and associated aquatic
biota.

2 Cool water fishery. Waters capable of supporting
growth and propagation of nonsalmonid fishes and
marginal growth of salmonid fishes and associated
aquatic biota.

3 Warm water fishery. Waters capable of supporting
growth and propagation of nonsalmonid fishes and
associated aquatic biota.

4 Marginal fishery. Waters capable of supporting
a fishery on a seasonal basis.

5 Not capable of supporting a fishery due to high
salinity.

2. Mixing zones. North Dakota mixing zone and dilution policy is
contained in appendix III.

3. Numeric standards.

a. Class I streams. Unless stated otherwise, maximum limits for
class I streams are listed in table 1 and table 2.

b. Class IA streams. The physical and chemical criteria shall be those
for class I, with the following exceptions:

Substance or Characteristic Maximum Limit

Chlorides (Total) 175 mg/l

Sodium 60% of total
cations
as mEq/l

Sulfate (Total) 450 mg/l

c. Class II streams. The physical and chemical criteria shall be those
for class IA, with the following exceptions:

Substance or Characteristic Maximum Limit

Chlorides (Total) 250 mg/l

9



pH 6.0-9.0

d. Class III streams. The physical and chemical criteria shall be those
for class II, with the following exceptions:

Substance or Characteristic Maximum Limit

Sulfate (Total) 750 mg/l

e. Lakes.

(1) The beneficial uses and parameter limitations designated for
class I streams shall apply to all classified lakes. However,
specific background studies and information may require that
the department revise a standard for any specific parameter.

(2) In addition, these nutrient parameters are guidelines for use
as goals in any lake improvement or maintenance program:

Parameter Limit

NO
3
as N .25 mg/l

PO
4
as P .02 mg/l

(3) The temperature standard for class I streams does not apply
to Nelson Lake in Oliver County. The temperature of any
discharge to Nelson Lake shall not have an adverse effect
on fish, aquatic life, and wildlife, or Nelson Lake itself.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28
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33-16-02.1-10. Ground water classifications and standards.

1. Class I ground waters. Class I ground waters shall have a total dissolved
solids concentration of less than 10,000 mg/l. Class I ground waters
are not exempt under the North Dakota underground injection control
program in section 33-25-01-08.
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2. Class II ground waters. Class II ground waters shall have a total
dissolved solids concentration of 10,000 mg/l or greater. Class II
ground waters are exempt under the North Dakota underground
injection control program in section 33-25-01-08.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04, 61-28-05
Law Implemented: NDCC 61-28-04

33-16-02.1-11. Discharge of wastes. On-surface discharges. The
following are general requirements for all waste discharges:

1. No untreated domestic sewage shall be discharged into the waters of
the state.

2. No untreated industrial wastes or other wastes which contain
substances or organisms which may endanger public health or
degrade the water quality of water usage shall be discharged into the
waters of the state.

3. The degree of treatment for municipal wastes shall be that required by
the department and shall be based on the following:

a. Wastes are to receive a minimum of secondary treatment or
equivalent which shall be equal to at least an eighty-five percent
removal of five-day biochemical oxygen demand, or shall meet
the effluent standards noted in subdivision c. The more restrictive
requirements shall apply.

b. Wastes shall be effectively disinfected before discharge into state
waters if such discharges cause violation of the fecal coliform
criteria as set forth in these standards.

c. No waste discharge shall be permitted unless the effluent meets
the following criteria:

(1) Five-day biochemical oxygen demand: 25 mg/l consecutive
thirty-day average.

(2) Suspended solids: 30 mg/l consecutive thirty-day average.

(3) Fecal coliform: Fecal coliform not to exceed 200 colonies/100
ml consecutive thirty-day geometric mean.

In certain instances, external circumstances or specific uses
of the receiving waters make either attainment or application
of the suspended solids or fecal coliform limitations an
ineffective means of controlling water quality. For this
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reason, the department reserves the right to evaluate the
application of these limitations on a case-by-case basis.

(4) pH: 6.0-9.0.

Natural ground waters and surface waters in some
parts of the state presently used for water supplies
with or without treatment are basic and the stabilization
process of wastewater treatment in lagoon systems
can result in more alkaline (increased pH) water.
Discharges from waste treatment facilities may
exceed the upper pH limit due to these uncontrollable
properties. Approval to discharge may be granted
providing the pH of the receiving water is not violated.

d. The department may require treatment in addition to that listed
in this section if such waste discharges, made during low stream
flows, cause violations of stream water quality standards or have a
detrimental effect on the beneficial uses of the receiving waters.

4. Industrial waste effluents shall meet all parameters of quality as set forth
under the North Dakota pollutant discharge elimination system and shall
not violate North Dakota water quality standards.

5. The department must be notified at least twenty days prior to the
application of any herbicide or pesticide to surface waters of the state
for control of aquatic pests. The notification must include the following
information:

a. Chemical name and composition.

b. Map which identifies the area of application and number of square
feet.

c. A list of target species of aquatic biota the applicant desires to
control.

d. The calculated concentration of the active ingredient in surface
waters immediately after application.

e. Name, address, and telephone number of the certified applicator.

6. Any spill or discharge of waste which causes or is likely to cause
pollution of waters of the state must be reported immediately. The
owner, operator, or person responsible for a spill or discharge must
notify the department as soon as possible (701-328-5210) or the North
Dakota hazardous materials emergency assistance and spill reporting
number (1-800-472-2121) and provide all relevant information about
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the spill. Depending on the severity of the spill or accidental discharge,
the department may require the owner or operator to:

a. Take immediate remedial measures;

b. Determine the extent of pollution to waters of the state;

c. Provide alternate water sources to water users impacted by the spill
or accidental discharge; or

d. Any other actions necessary to comply with this chapter.

History: Effective June 1, 2001.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 23-33, 61-28
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